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ABSTRACT 

In March of 1971, the Supreme Court of the United 
States ruled that "if an employment practice vhich operates to 
exclude Negroes cannot be shovn to be related to job performance, the 
practice is prohibited." Although the decided case concerned 
discrimination on the basis of race, the act also bars discrimination 
because of religion, sex, or national origin. The instant case was 
brought as a class action by black employees of a North Carolina 
plant of the privately ovned Duke Power Company. Some four months 
after this Supreme Court decision, a Federal District Court issued an 
injunction halting the use in the New York City school system of 
certain examinations as a basis for appointment to supervisory or 
administrative posts. This court, although noting "Griggs vs. Duke 
Power Company", based its ruling on constit;.tional grounds. At the 
time the suit was instituted, obtaining a permanent supervisory 
position required not only meeting State certification requirements 
but also obtaining a City license. The latter was attainable only on 
passing an examination prepared by the Beard of Examiners. Plaintiffs 
were a black and a Puerto Hican, both of whom had State Certificates, 
met educational and expedience requirements of the City Board, and 
were serving as acting principals of elementary schools. 
(Author/JM) 
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Tests and Employment 
Discrimination 

In March of 1971 the Supreme Court of the United States 
rendered a decision of far-reaching implications in the area 
of civil rights.^ Strangely • the unanimous decision received 
relatively littie imniediate attention in public emploj-ment 
circles, probably because it interpreted a section of the Civil 
Rights Act of 1964 that applied only to private emplo>'nient. 
The reasoning of the Court, however, followed a line wnich 
could easily be extended to cases arising under the equal 
protection clause of the Fourteenth Amendment. Inceed. 
some lower courts had utilized it before the opinion of the 
Supreme Court was given direct application to the public 
schools by Cor. ^ressioail action in 1972 broadening coverage 
of the employment provisions of the Civil Rights Act to m- 
elude public eniplo>Tnent at all levels of government.^ 

Perhaps the key conclusion of the Supreme Court was that 
*if an employment practice which operates to 'exclude 
"Negroes cannot be shovm to be related to job performance, 
the practice is prohibited." Although the decided case con- 
cerned discrimination on the basis of race, the Act also bars 
discrimination because of religion, sex, or national origin. 
Thus the holding would be applicable to cases involving 
discrimination on any of the prohibited bases. 

The instint case was brought as a class action by black 
employees of a North Carolina plant of the privately owned 
Duke Power Company. Prior to July of 1965 \ the effective 
date of the Civil Rights Act of 1S64) the company "openly 
discriminated on the basis of race in the hirin'j and assigning 
of employees'* at the plant. When the company in vy^b 
abolished its pohcy of employing blacks only in one depart- 
ment (the Labor Depariment), it made the completion of 
high school a coiidiuon for Iransier from that departnicat. 
For a decade tliere had been the requirement oc h:gn scnool 
graduation for initial employment in the other departments, 

[continued on p<}ge 6\ 
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LAW [continued from page 1] — 
wWch were staffed with whites. However, whites hired 
before the requirement wts insUtuted continued to advance 
tci "-ement added by the company when the 

federa stahite became effective was that new employees in 

wybut Jel^borDepartinentmustpasstwo "profSoll ; 
prepared aptitude tests." as well as have a higf S 
education. Two months later, incumbent employees inT 
Labor Department who lacked a high school education were 
permitted to quahfy for transfer by passing the WonderUc 
Personnel Test (for general inteUigence) and the Bennett 
Mechanical ApUtude Test The cut-offs approximated the 
national median scores for high school graduates. r.,d thus 
5eUoa°'"^ ^^'"ge"' '"an the requisite of high school com- 

int^t-^°"* '^San its analysis by looking to Congressional 

.^o^j^^^^"^ of Congress in the enactment of Title 
yil lof the Civil Rights Act ofl'jtHI is plain from the 
language of the statute. It was to achieve equality of 
employment opportunities and remove barriers thai 
have operated in the past to favor an identit.able group 
of white employees over other employees. Under the 
Act, practices, procedures, or tests neutral on their 
face and even neutral in terms of i.ntcnt. cannot be 
maintained if they operate to "fropze" the status quo of 
prior discriminatory employment practices. 

-St«"f ""J'P"^^ ^^^^ *e record in the case showed that 
SLrL p '""^^h better than blacks on the compan7s 
OTtena. For example, in i960 almost three times as miy 
NorJ. Carolina white males had completed high schoolas 
nad black males, and in one sample using the Wonderlic and _ 
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Bennett tests as part of a battery, 58% of whites passed as 
compared with only b -^of Ll icks. 
The Court said: 

This consequence would appear to be directly 
traceable to race. Basic Jitelhrence must have the 
means of articulation to manifest itself fairly in a 
testing process. B^xause they are .\w»sroes. pc-utioners 
have long r^jceivcd uitc-nor ciucalion in se„rLgated 
schools. . . . 

Conj;ress has m^v pio\ ided that tests or criteria for 
employmor.t or proraoiUin may nut provice equauty of 
opportunit) oni> ui t:i(* sonv.* of the iauii'<i i»:fcr o.'inilk 
to tlic stork ami tee tox. On ii.e c^'n!rar\ . Coa^je^.-. has 
now required tJiai the posture and condition oi llie job 
seeker be taken into account. It has — to resort a^ain to 
the fable — provided that l!:e vessel in which the milk 
is proffered be one all seekers can use. The Act 
proscribes not only overt discrimination but also 
practices that arc fair in f')rm. but diacriininatory in 
operation. The touchstone is business necessity. If an 
emplo>ment practice which operates to exclude 
Negroes cannot be sliown to be related to job per- 
formance, the practice is prohibited. 

The Court's acceptance of a '^results" test without a need 
to show segregative intent by the employer was of great 
significance It put empioyers who may be insensitive "in- 
nocents" in the same legally indefensible posiUon as •'con- 
trivers" of plans for discrimination in employment. 

At the same Ume Uie Court observed:. 

Congress did not intend by Title VII, however, to 
guarantee a job to every person regardless of 
qualific;:tions. In short, the Act does not command that 
any person be hired smiply because he was formerly 
the subject of discrimination, ur because he is a 
member of a minority uroup. Discriminatory 
preference for any group, minority or majority, is 
precisely and only what Coni^ress h<^s proscribed. 
What is required by Coni^ess is the removal of ar- 
tificial, arbitriiry. and unnecessary barriers to em- 
ployment when the barriers operate invidiously to 
discriminate on the basis of eacial or other im- 
permissible classification. 

Examining the record of the case, the Court concluded: 

On the record before us. neither the hiah school 
completion requirement nor the general intelligence 
test is shown to bear a demonstrable relationship ij 
successful performance of the jobs tor which it was 
used. Both were adopted. . .without meaningful study 
of their relationship to job-performance ability, . . 

The evidence. . .shows that [ white) employees who 
have not completed hii:h school or taken the tests have 
continued to perform satisfactorily and make progress 
in departments for which the high school and test 
criteria are now used. 

The company contended that it.*; general intelligence tests 
were permitted because tne Civil Ruihts Act specifically 
authorized liie use of "any professionzuly developed abihty 
test . . .(net! designed, intended, or used to discriminate" 
against a protected class. The Court disagreed. It examined 
the records of Con^^ress. which showed that tne intent was to 
permit the use only of ••job-related** tests. But, said the 
^ Court, '*t>othinj^ in tlie Act precludes the use of testifTiJ or 
^ measuring procedures; obviously they are useful Wiut. 
Congress has forbidden is giving these devices and 



mechanisras controlling force unless the^ are demonstrably 
a reasonable measure of job performa-ice." Furthermore, 
pcnnissible tcsti> niu^t •'•:ne:L'>u.'e the person for the job and 
not the person in the abstract." 

Some four months after this Supreme Court decision a 
federal district court issued an injunction halting the use in 
the New York City school system of certain e\ani. nations ab 
a basis for apnomtment to sunervi^cry or atoir.istrativp 
posts. This court, alihou'^h notirt; Gr 9 ?s. based iVi rulmj; on 
constituuonal -'.rounds 1 the Cinl H-^M Act section on em- 
ployment not yet having be^jn nuuie aut.'icable by Compress 
to public einployorsi. The cec:sion. s::^s "uonth unheKl on 
appeal,-^ sent tremors thro«ii,h tne ranks of professional test- 
makers as well as school authorities. 

New York City's Board of Examiners in its seven decades 
of existence had gamed consiuerable prominen :e in the field 
of testing for emolo>Tr.ent in public schools and was 
frequently favorably cited by advocates of the -merit 
system" for emplo>Tnent. But concurrently, and particularly 
in recent years, the Board of E.xaminers had been subjected 
to criticism by educators who believed the Examiners' tests 
and procedures hampered educational progress. In fact, the 
New York City Boaid of Education ( which had no authority 
over how the Board of Exammers conducted tests to meet 
criteria set by the Board of Education) did not actively op- 
pose the mjuncUon and did not appeal after it was granted. 
The system's chancellor 1 superintendent!, in a memoran- 
dum to the Board of Education that was quoted by the district 
judge, stated that to defend the arrangement •* would require 
that I both violate my own professional beliefs and defend a 
system of personnel selection and promotion which I no 
longer believe to be workable." When the district court's 
decision was appealed by the Board of Examiners, seven* 
amicus curiae briefs were submitted against the district 
court's decision and Uiree were submitted in sup:30rt 01 it. 

At the time the suit was instituted, to obtain ?. permanent 
supervisory position in the school system an applicant w'as 
required not only to m3et stale certification requirements for 
the position but also to obtain a city license.. The latter was 
attainable only upon passmg an e.Kammation prepared by the 
Board of Examiners. PlainUffs were a black and a Puerto 
Rican, both of whom had state certificates, met educational 
and experience requirements of the cit>- board, and were 
serving as acting prmcipals of elementary schools by acuons 
of conununity school boards. They claimed that the test 
which stood as an obstacle between them and permanent 
appointments as prmcipals was racially discriminatory and, 
therefore, unconstitutional. 

Based on comparative pass raties of members of different 
ethnic groups who had taken various supervisory 
examinations m recent years, the trial court concluded that: 

IT) he examinations prepared and administered by 
the Board of Examiners for the licensing of super- 
visory personnel, such as Principals and Assistant 
Principals, have the de facto effect of discrimmatmg 
significantly and substantially against Black and 
Puerto Rican applicants. . . 

Such a discruninatory impact is constitutionally 
suspect and places the burden on the Board to show 
that the examinations can be justified as necessary to 
obtain Principals, Assistant Principals and super- 
visors possessing the skills and qualifications required 
for successful performance of the duties of 'iiei^e 
positions. The Board has failed to meet this burden. 

^ While trying the case, the court had ordered a survey 
covering 50 supervisory examinations involving some 6,0CQ 



applicants eivenovcr a period of several years. Biscd on all 
the exnminaMons. while c;in(ii(!nte3 nassed "at almt>st I *2 
limes Ihe rate of Black and l^icrto Hk mii tMndidaU's. " On the 
examinauon for assisUnl Drincinal of a juni'T h'::h school, 
the rate of whiles pasbin^ was ••almost aouble the rate of 
Black and Puerto Kiran can hdatcs.: " On the examination 
for assistant principal of a junior hwih school, Uie rate of 
whites pa^binu uas "abnobt auuble the rate ot Black and 
Puerto Kicaa canddatcb"; for assistant principal of an 
elementary school l*^t wiute r.tie uasone-Uurd ^;reater. The 
Judge attached ad-Je- ;tumticance to the assistant principal 
exaniinaluuis hecauao 'niy '•screened nuncrity applicatns 
out of a chance lu bet. ne tiril princpaii, ti;us in euect 
magmf>ing the overall bUitistical diuerences betiveen wince 
andnon*white pass-fail rat;>/* 

In addition the trial court examined statistics on non- 
whites in supervisory positions in 5ome other cities. Data 
showed "a startlmgly higher percenuige of blacks and 
Puerto Ricans in superMsory positions ' in the other citieb. 

The Beard of Examiners .irguea betore tne higher court 
that the district jud':e had nusmlerpreted much of the 
Statistical dala and had drawn unsupporlable conclusions. 
The Court of Appeals said: 

Throughout the briefs of the Board and its supporters 
runs the argument that other reasons can be interred 
from the record for the comparatively low numbers of 
Macks and Puerto Ricans in supervisory positions. 
That may very weii be true. But the question before us 
• is whetheclne trial judge on uie record before hun was 
required to accept those mferences. and u is quite 
clear that he was not. In sum, while not all of us might 
have made the same factual inierences of racially 
discriminatory effect from the statistical e\'idence, 
both documentary and oral, before the court, none of us 
. can say with the firm connction required that those 
factual findings were nustaken. 

However^ that the e.xaminations discriminated against 
Hack and Puerto Rican applicants would not, standing alone, 
necessarily entitle the plaintiffs to relief. The further 
question was whether the tests could be ''validated as 
relevant to the requirements of the positions" for which they 
were given. On this point Uie district court "had to choose 
between conflicung expert testimony covering the issue of 
Jotvrelatedness." OperaUng on the premise that "the Board 
had the burden of makmg a *strong showing' that the tests 
were in fact job-related," the trial court concluded that the 
burden was not met as regards the written parts of the 
examinations. 

In rejecting the Board's claim that the lower court had 
erred on this point, the Court of Appeals said: 

We caroiot say that the judge erred. It is clear» of 
course^ that he was not required to accept the views of 
the Board's experts. In sum, v^hat we said earlier 
applies here as well: While not all of us mi:^ht have 
made the same factual finding on the questions of job- 
relatedness as the district judge did, his finding was 
not clearly wrong. 

Finally the Board contended that the lindinj^s of the trial 
court were not of such a ma»;nitude as to warrant an m* 
Junction agains: the use of the e.xammations. The appellate 
court disagreed, saymi;: 

lOlnce discrimination has been found it would be_ 
anomalous at best \1 a public employer could stand 
back and require racial niir.un:;e.*» to prove that' its* * 
jP"emplo>'menl tests were inadecruaie at a tune when this 
iriS!.^ nation is demanding that private employers in the 



same situation come forward and affinnatively 
demonstrate the Vi^hdity of saoh tests. (Citation to 
Griggs^ supra). The anomaly would only be em- 
phasized by the recent pobs'i^e of the Lqual tlm- 
plo>'ment Opportunity Act of 1072. which broadened 
Title VII to include stale and city public employers. 

The Court of Appeals then addressed the "fears of those 
individuals and groups that have tiled strong and even 
passionate briefs, urging us to reverse:" 

We share their concern for the public school system; 
its strength is crucial in our i:OCiCtv. But emotion has 
iedsomeofthe a mici astray mdescribm^ the decision 
ct the court below. The judue did no t approve of a quota 
system for the appointment of supervisory personnel; 
he specifically rejected the idea. Nor did he per- 
manently do away with the merit system and sub- 
stitute nepotism and patronr^e. The judge did not 
outlaw other v^ritten examinations or indicate that 
none could be created to test more fairly the qualities 
necessary for a supervisory job. 

Challenges to traditional emplo>7nent requirements that 
may disadvantage some applicants are rapialy increasing. 
Educators seem to have an opportunity to help not only their 
own institutions, but society as a whole, to resolve the several 
crucial dilemmas faced. It is le^liily no longer pobbible for 
employers, public or private, to hide behind the shield of good 
intentions, even when that shield is conscientiously raised, 
for the Supreme Court has interpreted federal law as follows: 

Congress directed the thrust of the (Civil RightsI Act to 
the consequences of empio>inent practices, not simply 
themotivaUon. More than that, Congress has placed on 
the employer the burden of si-.owing that any given 
requirement must have a manifest relationship to the 
employment in quesUon. 
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